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3.0 EMPLOYMENT EQUALITY LAW

3.1. The Employment Equality Acts, 1998-2015
The Employment Equality Act, 1998-2008 were enacted to promote equality and to combat discrimination victimisation and harassment in the contexts of employment, and application and training for employment.  The Act covers employees, trainees, and applicants for jobs both in the public and private sectors.

The 1998 Act came into force in October 1999.  Prior to this the issue of equality in employment was provided for by two different acts: the Anti-Discrimination (Pay) Act, 1974 and the Employment Equality Act, 1977

The 1974 Act provided for equal pay for men and women.  It gave effect to Directive 75/117/EEC and implied an equal pay clause into every contract of employment.

The 1977 Act prohibited discrimination based on marital status in relation to recruitment, conditions of employment, dismissal as well as pay.

Both of these Acts have been repealed by the 1998 Act. However, the case law arising under the older Acts will be substantially applicable under the new legislation.

The Employment Equality Act 2004 substantially expands the grounds on which an employee or potential employee may claim that he/she has been discriminated against in the workplace or in his/her attempts to enter or progress in the workplace.  The nine recognised grounds of discrimination are set out in the Act. 

The 1998-2004 Acts were amended by:

·  S17 by  Protection of Employment (Exceptional Collective Redundancies and Related Matters) Act 2007

· the Civil Law (Misc Provisions) Act 2008 – part 16 amendment of S41 of the 1998 Act  re membership of Equality Authority and s47 of the 1998 Act re quorum at meetings of the equality authority.  Which stated the Employment Equality Acts  could be cited as the Employment Equality Acts 1998 to 2008
·  the CIVIL PARTNERSHIP AND CERTAIN RIGHTS AND OBLIGATIONS OF COHABITANTS ACT 2010
which substitutes civil status for marital status ground and defines civil status as  civil status’ means being single, married, separated, divorced, widowed, in a civil partnership within the meaning of the Civil Partnership and Certain Rights and Obligations of Cohabitants Act 2010 or being a former civil partner in a civil partnership that has ended by death or been dissolved.

Further the 2010 Act inserts, in Sec 2(1) paragraphs (a) and (b) of the definition “member of the family”, “or civil partner within the meaning of the Civil Partnership and Certain Rights and Obligations of Cohabitants Act 2010” after “spouse” wherever it appears

· The Civil law (Miscellaneous Provisions) Act 2011 – Part 6 
S18,defn of acts 1998-2011, 
S19 amendment of definition of discrimination given in s2 of the 1998 Act 
S20.—Section 5 of the Act of 1998 is amended, by the deletion of subsection (2); 
S21.—Section 75 of the Act of 1998 is amended— 


S22.—Section 77 of the Act of 1998 is amended, in subsection (12)
S23.—Section 78(7)(b) of the Act of 1998 is amended by the substitution



of “42 days” for “28 days”



S24.—Section 79 of the Act of 1998 is amended—

S 25.—(1) Section 82 of the Act of 1998 is amended by the substitution



of the following for subsection (4):
S26.—Section 83 of the Act of 1998 is amended, in subsection (5),

by the substitution of “under section 79(3) or (3A)” for “under



section 79(3)”.
DISCRIMINATION 
S.6 of the 1998 Act defines discrimination as: the treatment of any one person less favorably than another is, has been or would be treated, on any one of the nine stated grounds.  The grounds were further defined in the 2004 Act and are:

The definition of discrimination Per s2(1) of the 1998 Act as amended by the 2004 Act is amended by the Civil Law (Miscellaneous Proviions Act 2011 ‘discrimination’ includes the issue of an instruction to discriminate and, in Part V and VI, includes prohibited conduct within the meaning of the Equal Status Act 2000, and cognate words shall be construed accordingly;”.
The grounds were further defined in the 2004 Act and are:

The gender ground: A man, a woman or a transsexual person (specific protection is provided for pregnant employees or in relation to maternity leave);


The civil status ground: civil status’ means being single, married, separated, divorced,
widowed, in a civil partnership within the meaning of the Civil Partnership and Certain Rights and Obligations of Cohabitants Act 2010 or being a former civil partner in a civil partnership that has ended by death or been dissolved;”; (S102(2) Civil Partnership Act 2010);

The family status ground: A parent of a person under 18 years or the resident primary carer or a parent of a person with a disability;


The sexual orientation ground: Gay, lesbian, bisexual or heterosexual; 


The religion ground: Different religious belief, background, outlook or none;


The age ground: This applies to all ages above the maximum age at which a person is statutorily obliged to attend school; The Equality (Miscellaneous Provisions) Act 2015 (see last page of notes)

The disability ground: This is broadly defined including people with physical, intellectual, learning, cognitive or emotional disabilities and a range of medical conditions;


The race ground: A particular race, skin colour, nationality or ethnic origin;


The Traveller community ground: People who are commonly called Travellers, who are identified both by Travellers and others as people with a shared history, culture and traditions, identified historically as a nomadic way of life on the island of Ireland.

Some examples of what would be regarded as discriminatory practices:

Gender: any practice whereby a female employee receives less pay than her male comparator (and there is no other justifiable reason).

Civil Status: a female applicant for a position is asked questions at an interview in relation to her marital status and the number of children she has and male applicants are not asked these questions at the interview.

Age: an employee is considered too old and close to retirement to gain any benefit from training in IT.
Direct and Indirect Discrimination

The 1998-2011 Acts prohibit not only direct forms of discrimination but also indirect discrimination.

To establish direct discrimination, a direct comparison must be made between the treatment of the complainant and a comparator: for example:

1 Where Disability Discrimination is claimed, the comparison must be between a person who has a disability and another who has not, or is a person with a different disability.

· Direct discrimination on grounds of sex arises where one person is treated less favourably than another of the opposite sex.  For example in Bradley -v- Eastern Health Board where the claimant rang the defendants to apply for a position as a laundry worker but was informed that it was a job which would be unsuitable for a man.  In Colm Roche v Antonio Talossi t/a Wimpy Bar an equality officer ruled that applicant was discriminated against on the basis of his sex when he wasn’t interviewed for the position of waitress in Fermoy’s Wimpy Bar.
(
Direct discrimination on grounds of marital status arises where a person is treated less favourably than another of the same sex but of a different marital status.  In Eagle Star Insurance v A Worker the Labour Court held that the company discriminated against single people by refusing to allow non-married employees with partners to participate in a discounted car insurance scheme available to the spouses of married employees. 

Indirect discrimination occurs where a requirement which may appear on the surface non-discriminatory, adversely affects a particular group or class of persons. Indirect discrimination is concerned with impact, when practices or policies discriminate against one group more than another.

For example, take an organisation/ firm where significantly more females than males are employed on a part-time basis and the vast majority of full-time employees are male.  If it is stated to be a condition precedent for consideration for promotion within that organisation that an employee is required to have a certain number of years of full-time service, this requirement would be indirect discrimination, if it could not be justified by objective factors.

The Eastern Health Board -v- Local Government and Public Service Union provides an example of indirect discrimination.  A 42 year old claimant was successful in the Labour Court which held that in setting a maximum age limit of 27 year for appointment as a permanent clerical officer, the Board indirectly discriminated against married women.  A greater proportion of unmarried people could meet this non-essential requirement.

Discrimination by Association – 

•
this happens where a person associated with another person (belonging to a specified ground) is treated less favourably because of that association.
Areas where discrimination is unlawful

An employer must not discriminate against any person in relation to access to employment, conditions of employment, training or experience for or in relation to employment, promotion or regarding in employment or classification of posts in employment.

Access to employment.

Recruitment and Selection 
Advertising

It is prohibited to publish, display or cause to be published or displayed an ad which relates to employment which indicates an intention to discriminated or might be reasonably understood to indicate such an indication.
Claims can only be referred by Equality Authority: 
Equality Authority v Ryanair  Sought “young & dynamic person” airline fined £8,000
Descriminatory questions/comments are evidence of discrimination in relation to appointment itself

Employers should avoid asking questions about issues such as childminding arrangements and the applicant’s marital status.  If they are essential questions they should be asked of all applicants. In Chaney -v- UCD the claimant was asked during the course of an interview, questions regarding her child-minding arrangements for her children.  The Equality Officer found this question to be discriminatory. Similarly in the case of O’Connor -v- The Southern Health Board the applicant was asked had she done any night shifts since the birth of her baby.  The Health Board was directed to pay compensation and recommended she be appointed as a permanent nurse.

Discriminatory comments prior to interview are covered per Rodmell v Trinity College 
Recruitment and disability - Access to interview: 
Harrington v East Coast Area Health Board DEC - E /2002/001 
- Employer required to facilitate a person with a disability subject to ‘disproportionate burden  

Conditions of employment

An employer must not discriminate either directly or indirectly, in relation to conditions of employment for example terms of employment (other than pay) and treatment in relation to overtime, shift work, short time, transfers, lay-offs, redundancies, dismissals and disciplinary measures.

Refusal to allow female nurses to work overtime when overtime was available to male nurses amounted to unlawful discrimination in South Eastern Health Board -v- Mulhall.

Training and experience given to the employees

It is unlawful to discriminate in the provision of training or work experience. (There are some exceptions).

Promotion

There should be no discrimination in the promotion opportunities for any employee.

Positive Discrimination

The concept of positive discrimination or affirmative action includes any measure taken by an organisation “to identify and eliminate any discrimination in its employment policies and practices, and to put right the effects of past discrimination.”
Some Exceptions to an Employer’s Obligations Under the Act

Discrimination is not unlawful where it can be shown that a person’s sex is a genuine occupational qualification for the job.  The Act does not however, provide any blanket exceptions, in every case it will be for the employer to show that the relevant criteria apply to the job in question.  The criteria are provided in Sections 25 and 26.

(
nature of the job requires a particular sex for reasons of physiology or authenticity, to the extent that the job would be materially different if done by a member of the other sex.  For example, modelling, acting.

(
where the duties of the post require personal services and it is necessary to have both sexes involved. Section 26 gives the example of caring for an elderly or disabled person in that person’s home.

(
where by ‘the nature of the work’ employees have to spend at least some time living on the job and sharing sleeping and sanitary facilities and where it would be unreasonable to expect an employer to provide separate facilities or impractical for him to do so.

(
where the job is likely to involve duties outside the state in a country whose laws and customs are such that those duties could not be performed by a man (or a woman).

(
exception is made for the filling of a post in the Prison Service or Garda Siochana where there are not already sufficient members capable of carrying out duties such as maintaining order in relation to violent persons or disturbances or where the post requires personal supervision or personal searches or interviewing persons in connection with the investigation of sexual offences.

In Brady -v- Irish TV Rentals, the employer was held to have discriminated in favour of male applicants for a position as security guard on the basis that male staff would be more likely to deter thieves.  This was not an occupational qualification for the job.

Disability – Reasonable Accommodation

An employer is obliged to take appropriate measures to enable a person who has a disability –

to have access to employment


to participate or advance in employment 


to undertake training

unless the measures would impose a disproportionate burden on the employer.

Appropriate measures

They are effective and practical measures to adapt the employer’s place of business including:

the adaptation of premises and equipment, patterns of working time, distribution of tasks or the provision of training or integration resources.

The employer is not obliged to provide any treatment, facility or thing that the person might ordinarily or reasonably provide for himself or herself.

Disproportionate burden

In determining whether the measures would impose a disproportionate burden, account is taken of


a) the financial and other costs entailed


b) the scale and financial resources of the employer’s business, and 


c) the possibility of obtaining public funding or other assistance.

Disability Cases 

In Humphries v Westwood Health & Fitness Club Unrep CCT 13/2/2004
Labour Court held dismissal wholly or mainly due to her disability (anorexia) and awarded €13,000 for a dismissal in breach of fair procedures.

1
Labour court said it was clear from the letter sent to Ms H of 6th June 2002  that her dismissal arose wholly or mainly from the respondent’s belief that the disability from which she suffered impaired her ability to carry out the duties for which she was employed

.Therefore she was treated less favourably than someone who didn’t suffer from such a disability resulting in the same perceived impairment would have been treated – thus the dismissal was prima facie discriminatory.

2
The Labour Court then looked at the s16 saver re and said to successfully avail of this will  normally require a 2 stage process:-

(i)investigate factual position re ee’s capacity – look at med evidence of ee’s dr or independent evidence

(ii) if not capable S16(3) requires ER to consider what if any special facilities/treatment may be available to render ee fully capable and whether the cost is a disproportionate burden on er. (depends on size & resources of business)

(iii) ee must get an opportunity to participate at each level & present relevant evidence.

There was an appeal to the Circuit Court.

Dunne J held that anorexia was a disability w/in the meaning of the Acts for which fair procedures and medical advice were required before the decision to dismiss was made.  She noted there were legitimate concerns in Jan-June 2002 re plaintiff’s health but er simply jumped the gun – thus she affirmed the decision.

A Worker v Cascella t/a Donatello’s Restaurant (Labour Court ED No 20004/043)

The Labour court determined that symptoms of diabetes amounted to a disability.

Waiter engaged initially on a 2 week period trial. The day prior to end of trial he collapsed due to low sugar levels. Employer told him to go home and return the next day – he did and on return was dismissed. He argued Employer made no attempt to ascertain the nature of his disability or any requirements he had to be reasonably accommodated.

ER said not offered employment after trial due to poor punctuality, skills not of the required standard and complaints received from customers. Evidence from other ees of his poor performance.  Er told employee dismissed due to lack of business – said they said that to avoid upsetting him. Labour Court held against Er Rejected argument that coincidence dismissal 24 hours after collapse .Never put to employee position in jeopardy. Disability was a factor in decision  Not given an opportunity to influence decision

In Customer Perception Limited v Leydon [2004] ELR 101

Labour court determined a temporary injury suffered by an employee as a result of a road traffic accident constituted a disability.

Labour court gave plain and ordinary meaning to “malfunction – of a person’s body”.

Claimant a business development exec who travelled to retail outlets using her own car . MD outlined plans in Jan to make her a field sales rep. Not told continued employment dependent on having a car. In April she was in a car accident and needed physiotherapy which required taking 1 day off per week for 6 weeks. She discussed this with MD  and asked for time off for it. Later that day MD met with her and told her she was dismissed – as did not have a car and thus could not perform her work.

Labour court said

-
it was up to respondent to prove that was the reason and not disability 

-
but respondent had not established that a car was the only suitable type of transport, public transport was viable at least in the short term.

An Employee v A Government Dept Equality Tribunal E2005/034

EQ Trib determined alcoholism is a disability w/in the meaning of the acts and thus discrimination on said ground is prohibited.

Complainant employed in grade since 1979 – received treatment for alcoholism in 1995 – since then recovering – unsuccessfully applied for promotion in 2003.

Siad members of promotion panel aware of his disability and alleged discrimination due to disability.


8 candidates placed on panel got less marks than him


Of 24 on panel – 1 got C,  14 got a B  same as complainant


Only 1 candidate had similar service (21 to his 23 years) other 3-9 range

EQ Tribunal  found for him

Thus an Er would need to tread carefully re an ee with a pattern of coming into work under the influence of alcohol – if he informs er he is an alcoholic then not a good idea to treat it as gross misconduct – as a disability it is governed by the rules re fair procedures and reasonable accommodation

A Hotel v A Worker Det No EDE0721

Employee who suffered from osteoarthritis which caused her difficulty in climbing stairs. She resigned from her job after 2 days as the company failed to make any attempt to accommodate her need not to have to climb 22 steps. Dispute as to whether or not she had advised Er of her disability at interview.

The Labour Court described the duty to provide reasonable accommodation pursuant to s16 as 

“The duty to provide special treatment or facilities is proactive in nature. It includes an obligation to carry out a full assessment of the needs of the person with a disability and of the measures necessary to accommodate  that person’s disability”.

It further stated the defence could not be relied on if with the assistance of special treatment the complainant would have been capable of performing her duties.

No evidence management sought to define exact nature of disability or made any appropriate enquiries re measures that might enable her continue with employment and no evidence of any discussions with staff re alternative arrangements.

Compensation of €10,000 was awarded.

Louise Hannon v First Direct Logistics Ltd.
Decision No. DEC-E2011-066 Ground: Gender and Disability
When Ms Hannon initially revealed her true identity to the company in October 2006 she intended to resign her position to work in an open environment but was persuaded to remain on. In December 2006 the complainant sought to clarify when she could begin to change over to her female identity at work and was asked to wait a couple of months to allow a new staff member to settle in. 

Ms Hannon had an appointment to change her name by deed poll on 5th March 2007 and arrived in the office the following day in her true gender using her female identity. She requested that her email be changed over to her new name. Ms Hannon was told that she must complete her sales over the phone in her male identity and that the Operations Manager would meet any clients personally should the need arise and that she may have to work using her male identity until Christmas 2007. Later that month the Operations Manager approached Ms Hannon and expressed concerns about her productivity. The complainant claims she was asked to revert to her male identity for another three month period. The Director of the company subsequently agreed that she could return to the office dressed as a woman but asked that she change into her male identity when seeing clients. Ms Hannon found this request very difficult to comply with and she dealt with clients over the phone instead although she did meet with client companies in her male identity on two occasions. The complainant also claims that she was asked not to use the female toilets. 

In April 2007 the Complainant was asked if she would move to the new office where she could work in her female identity but was asked if she could work from home until such time as the office was set up. The complainant agreed as she understood this to be a brief interim period of one month. 

The complainant found it very difficult to work from home as her leads dried up when she was out of the office environment. However, despite requests the complainant was not allowed to return to the office and was informed that a new person had started and there was no room for her. On 19th July 2007 the Director contacted her to inform her that he was not happy with her work and that she needed to produce new clients in the next weeks if she wanted to keep her job. Ms Hannon subsequently met with the Director and requested that she be allowed to return to the office but her request was refused on the basis that her presence caused a bad atmosphere. The complainant decided that she had no alternative but to leave her employment at the end of July 2007.

In response to Ms Hannon's complaint First Direct Logistics Ltd 

The Equality Officer stated that transsexualism is a recognised medical condition which is treated by a combination of hormone therapy, surgery (in some cases) and "real life experience". The Equality Officer went on to state that to gain "real life experience the person must be able to live their life continuously in the other sex without the need to revert to the birth sex". This applied to the work place and that there is an obligation on employers to accommodate such "real life experience" she added.

The Equality Officer found that the plan formulated by the company to allow the transition from male to female was clearly a unilateral approach which had not been fully explored with the complainant. The Equality Officer was satisfied that requesting Ms Hannon to switch between a male/female identity whenever the respondent felt the need for it constituted direct discrimination on the gender and disability grounds. The Equality Officer was not satisfied that the company had a genuine business need for the complainant to work from home. She found that had Ms Hannon remained in her male identity she would not have been requested to work from home. She concluded that the request to work from home was discriminatory on both the gender and disability grounds. 

The Equality Officer found that the Respondent had little if any understanding that the gender transition process was a form of treatment relevant to the complainant's condition. She was satisfied that an employer has a duty to obtain enough knowledge about an employee's disclosed disability to ensure that their actions do not discriminate against a person whose disability may require the person to behave or act in a certain way. While the Equality Officer found the complainant did not require reasonable accommodation per se, she did require a workplace that recognised her right to dress and be identified as a female. The Equality Officer pointed out that the difficulties concerning the complainants gender lay entirely with the respondent and that it was apparent that the company presumed that there would be negative consequences because of the complainant's female identity. 

The Equality Officer found that the complainant had suffered discriminatory treatment on the grounds of gender and disability. The Equality Officer found that Ms Hannon received no relevant support from the company and was isolated in her home from late April 2007. She found that the respondent's approach amounted to discriminatory dismissal on the gender and disability grounds. The issue of victimisation was raised in relation to ex-gratia payments but this was not upheld. The Equality Officer awarded redress in the sum of €35, 422.71. She also ordered the company to pay the complainant interest at the courts rate on the award. 




________________________

Discriminatory dismissal

· Discriminatory dismissal - focus on discrimination not on fairness ‘, unfairness is not of itself determinative of discrimination’ (Labour Court) 
· Once an Equality Officer has commenced an investigation into a dismissal case a person cannot normally refer a dismissal case under Unfair Dismissals legislation
· But after investigation an Equality Officer/Labour Court can allow referral under UDA
Dismissal and disability  see above cases 

Dismissal and Race

· The fact that a person of a particular race has no actual comparator with whom to compare is not necessarily detrimental to his/her case 
· The application of the same procedural standards to a non-national worker as are applied to an Irish national may be discrimination
Dismissal and Harassment

· Harassment - an employee can claim constructive dismissal where an employer fails to deal adequately with his/her complaint
· Employee can argue that he/she was entitled to regard the contract of employment as repudiated and as a result reasonable to resign in the circumstances 
Dismissal and Age

· In July, 2001, the Labour Court found in favour of a woman who was dismissed by a firm of solicitors on age grounds. The female worker was told that she was being made redundant because it had been decided to "take on a young girl who could be trained to do her job" 
· Can have different retirement ages for different categories of worker
· Not discriminatory to fix ages for admission to a redundancy scheme
· Not discriminatory to use age to determine who has the longer service where 2 people commence employment on the same day provided this is contained in a collective agreement.
 Positive Action

Employers can take steps with a view to ensuring full equality in practice between employees on all of the nine discriminatory grounds.

Victimisation 

It is unlawful for an employer to penalise an employee for taking action around the enforcement of the Employment Equality Acts 1998 – 2008 and the Equal Status Acts 2000 -2008.  Victimisation occurs where the dismissal or other adverse treatment of an employee is a reaction by the employer to 

(a)
a complaint of discrimination made by the employee to the employer,

(b)
any proceedings by a complainant,

(c)
an employee having represented or otherwise supported a complainant,

(d)
the work of an employee having been compared with that of another employee 


for any of the  purposes of these Acts or any enactment repealed by these Acts, 

(e)
an employee having been witness in any proceedings under these Acts or any such repealed enactment

(f)
an employee having opposed by lawful means an act which is unlawful under these Acts or any such repealed enactment, or 

(g)
an employee having given notice or an intention to take any of the actions mentioned in the preceding paragraphs. 

Awards of compensation

Equality Officers and the Labour Court gave compensation for hurt feelings under the 1977 Act although there was no specific provision for them to do so.

S82 of the 1998- 2011 Acts provide for “an order for compensation for the effects of acts of discrimination or victimisation which occurred not earlier than six years before the date of the referral of the case”
Assessing Injury

Relevant principles per EAT now WRC
1 Such awards are compensatory and should be just to both parties not punishment

2 Awards should not be too low –to respect anti-discrimination policy but not too high to be unjust riches

3 Awards should be broadly similar to PI awards

4 Tribunal should bear in mind the value of the sum – ie purchasing power.

5 Tribunal should bear in mind need for public to respect the awards.

3.2. Equal Pay

The Anti-Discrimination (Equal Pay) Act 1974 laid the basis in Irish law for the legal right to equal pay for men and women employed on ‘like work’ by the same employer or an associated one.  That Act was repealed by the Employment Equality Act 1998. 

Section 19 of the Employment Equality Act now governs the entitlement to equal remuneration without discrimination on grounds of sex.  It provides that “It shall be a term of the contract under which A is employed that, subject to this Act, A shall at any time be entitled to the same rate of remuneration for the work which A is employed to do as B who, at that or any other relevant time, is employed to do like work by the same or an associated employer.”  This is implied into every contract of employment and where it conflicts with an express term, it will override it.

Section 29(1) prohibits discrimination in relation to remuneration arising from grounds other than gender.

Remuneration includes any consideration, whether in cash or in kind, which an employee receives, directly or indirectly in respect of his employment from his employer.  Remuneration has been interpreted widely as including bonus payments, pensions, marriage gratuities, overtime payments, redundancy lump sum payments, house purchase loans, commission to sales assistants and salary paid in respect of sick pay.

The guarantee to equal pay therefore has four conditions.

1.
In order to be successful in her claim the woman (or man) must find an actual comparator in order to compare both the job itself and the rate of pay There is no provision for comparison with a ‘hypothetical’ comparator doing like work.

2.
The individuals must be employed in the same place of employment.  This however, tends to be interpreted widely for example in Ostlanna Iompair Eireann Teo -v- 9 Female Employees the catering staffs at Connolly Station, Busaras and Heuston Station were employed in the same place.  In PMPA -v- 3 Women Insurance Officials it was held that where remuneration is fixed centrally even though the employees are working in different localities, the requirement is met. Here the Equality Officer found that 3 female employees working in the company’s office in Waterford were working in the same place as men in the Kilkenny office.

3.
The employees must be employed ‘by the same or associated employers’. In Clonskeagh Hospital -v- 2 telephonists, the Health Board was held to be the same employer for two telephonists employed in different hospitals.  However, in Brides v Minister for Agriculture [1998] ELR 125, it was held that the female claimants employed by the Department were not entitled to equal pay with male employees of Teagasc since the claimants and comparators (although doing the same work) could not be said to be employed by the same or an associated employer 

4.
The claimant and comparator must be employed on ‘Like work’.

Section 7 provides that two persons will be regarded as employed on like work, where:

(a)
both perform identical work (i.e. where one could do the other’s job with little or no notice.)  The tribunal/court in examining a claim under this head will focus on the reality of the situation and will not be guided only by labels or notional job descriptions. Theoretical duties will not be considered.  In Department of Posts and Telegraphs v Kenneffick the employer attempted to defend a disparity in pay between a male and female clerk doing ostensibly identical work on the grounds that the man’s job carried additional duties, although he was seldom called upon to perform those duties.  The Labour Court refused to be guided by the job descriptions and the employer’s defence failed.

(b)
the work performed by one is of a similar nature to that performed by the other and any differences occur infrequently.  In Dowdall O’Mahony v 9 Female Employes, the claimants and comparators were general factory operatives.  The former group’s equal pay claim was upheld on the grounds of similar work there being only minor and infrequent differences between the work done by both groups.  The Equality Office stated: “a difference in work performed by 2 workers which warrants a difference in pay is an actual difference in terms of skill, effort or some other factor which, under normal circumstances in the employment in which the work is performed would give rise to a difference in pay irrespective of which workers were performing it.”
(c)

the work performed by one is equal in value to that performed by the other in terms of the demands it makes in relation to such matters as skill, physical or mental effort, responsibility and working conditions.  The purpose of Section 7(c) is to allow jobs which are very different in content to form the basis of an equal pay claim if it can be shown that the work performed by the claimant and the comparator are equally demanding.  There is a weighing of factors such as the amount of skill, physical or mental effort and responsibility and environmental conditions.

For example in Hayward -v- Cammel Laird Shipbuilders Ltd, a female cook employed in the cafeteria at the employer’s shipyard sought equal pay with men employed as painters, thermal insulation engineers and joiners.  The work was examined under five headings: physical demands, environmental demands, planning and decision making, skill and knowledge required and responsibility involved. On the basis of this evaluation the jobs were found to be equal in value.

Employer’s Defences

In a gender-based equal pay claim, the employer must point to objective factors unconnected to sex, if he is to successfully defend the claim.  The Act itself is silent on what constitutes an objective justification for discrimination in pay. The following grounds have been identified by the judiciary as acceptable justifications in appropriate circumstances: red circling, prior experience, length of service, employee’s responsibilities or performance, employee’s job content. 

The defence of red circling, for example, is typically used to justify a situation where a person is employed in one grade but receives remuneration associated with a higher grade.  The disparity between the employee’s grade and salary may be due to changing circumstances in the workplace, ill-health or other personal circumstances.  In those types of situation, the employer may be able to rely on the defence of red-circling to justify what would otherwise be unequal pay for like work.  However, the employer’s claim will be carefully examined to see if there is a genuine red-circling arrangement in place or whether this is simply an artificial device to avoid the allegation of discrimination on grounds of sex. In Irish Crown Cork Co. Ltd v SIPTU the company accepted that the claimant and comparator did work of equal value but sought to justify a difference in their respective remuneration on the basis of red-circling.  The employer argued the comparator was entitled to the higher rate of pay because he was available to work on a particular machine and was therefore of greater economic value to the employer.  The Labour Court rejected this argument noting that it was based on a stereotypical perception of male strength. In all the circumstances, the Court believed the comparator’s higher rate of pay was based on the fact of that he was a man.  The culture of the company clearly identified particular jobs as men’s jobs and others as typically women’s jobs.  The workforce was predominantly female.

In the case of a claim for equal pay, in the context of alleged discrimination on grounds other than sex, the employer will be required to show that the practice was reasonable in all the circumstances (section 29(4)(d)).

3.3.
Harassment and Sexual Harassment

Sexual harassment

- difficult to assess how widespread the problem is

- power based as opposed to sex based 

- difficult to isolate from what is acceptable

- verbal and sexual requests and advances which are unwanted and unwelcome

- practical jokes which are unwanted/unwelcome

- if employer tolerates sexual harassment the employer could be found to condone sexual harassment

- sexual harassment is a form of sexual discrimination within the meaning of the Act

2 categories of sexual harassment

i) quid pro quo (i.e. opportunity offered in return for compliance with sexual requests)

ii) abusive environment (i.e. persistent atmosphere of harassment - language, jokes, advances)
Sexual harassment and harassment of an employee (including agency workers or vocational workers) is prohibited in the workplace or in the course of employment by

a)
another employee

b)
the employer

c)
clients, customers or other business contacts of an employer including any other person with whom the employer might reasonably expect the victim to come into contact and the circumstances of the harassment are such that the employer ought reasonably to have taken steps to control it. 

The Acts prohibit the victim being treated differently by reason of rejecting or accepting the harassment (or it could reasonably be anticipated that he or she would be so treated).

Harassment is any form of unwanted conduct related to any of the discriminatory grounds.

Sexual harassment is any form of unwanted verbal, non–verbal or physical conduct of a sexual nature.

In both cases it is conduct which has the purpose or effect of violating a person’s dignity and creating an intimidating, hostile, degrading, humiliating or offensive environment for the person.

In both cases the unwanted conduct may include acts, requests, spoken words, gestures or the production, display or circulation of written words, pictures or other material.

Sexual harassment or harassment of an employee is discrimination by the employer.  

The 1998 and 2004 legislation provides a definition of sexual harassment:

(a)
“Any act of physical intimacy by B towards A, other than an act which no reasonable person could consider to be sexually offensive, humiliating or intimidating to A;

(b)
any express request by B for sexual favours from A; and

(c)
any other act or conduct of B (including, without prejudice to the generality, spoken words, gestures or the production, display or circulation of written words, pictures or other material) which a reasonable person would consider to be sexually offensive, humiliating or intimidating to A.”
Reed & Bull Information Systems v Steadman [1999] IRLR 299 that a course of conduct can amount to sexual harassment (comments, remarks, behaviour) though each event not in and of itself sufficient to constitute sexual harassment - 

2 female Claimants v Boys Secondary School DEC-E2001-005 An Equality Officer held the Board of Management of a school vicariously liable for sexual harassment of teachers by pupils as it was responsible for the disciplinary and working environment in the school and in a poi=sition to control the behaviour of the students.

This followed the position of the Labour Court under the 1977 Act in A worker v A company [1992] ELR 40 where the Labour Court held that the employer did in effect discriminate against the employee in imposing discriminatory conditions of employment by failing to protect her from sexual harassment by a perpetrator. (who was allowed  use premises for own business purposes) who was not an employee but was on the company premises with the agreement of the employer who was in a position to protect the worker.

Where can sexual harassment/harassment occur ?  - in the workplace, otherwise in  the course of employment or outside the workplace and in the course of employment where the employee may reasonably anticipate being treated differently in the workplace or in the course of employment as a result of accepting or rejecting the harassment

It is a defence for an employer to prove that the employer took reasonably practicable steps to prevent the person harassing or sexually harassing the victim or (where relevant) prevent the employee from being treated differently in the workplace or in the course of employment (and to reverse its effects if it has occurred).

Er should specify that the act must not occur before the saver can take effect under the acts.

The ER should to have a policy on Harassment 
·  Must have a written policy on preventing and dealing with harassment
· Everyone must have a copy of the policy
· Policy must comply with the standard set down in the Code of Practice on Sexual Harassment and Harassment at Work pblished by the Equality authority and Approved by the Minister SI 78 of 2002
· All managers must be trained on how to deal with the issue
The Equality Authority has published a Code of Practice on Sexual Harassment and Harassment at Work, which has been approved by the Minister (S.I. No.78 of 2002). This may be taken into account indeciding legal proceedings under the Acts – per the amended S56 of the 1998 Act.

The Labour Court has made it clear that whether or not an employer has a formal complaints procedure in place will be very relevant in determining liability.  Suggested procedure in Code of Practice, firstly informal and then formal.  As part of the procedure, the employer should distribute a policy statement => known to be seen as a disciplinary offence.

A Co. -v- A Worker 4/92

There was no reasonable avenue of complaint open to the employee, so left with no reasonable alternative but to resign.  

AIB -v- A Worker 4/93

The Labour Court described the following response as "exemplary":

"A full investigation was undertaken which involved the interviewing of all relevant personnel and consideration of written statements from the parties directly involved and their supervisor.  The investigation was carried out promptly, thoroughly and the redress which the worker sought was applied.  Mr H was reprimanded, required to apologise in writing and the incident was recorded on his personnel file."

S15 of the 1998 Act expressly provides for the vicarious liability of the employer for sexual harassment – ie Anything done by an employee in the course of his /her employment will be deemed to be done by the employer  (The employer is liable for the deeds of the employee whether or not the acts were done with the employers knowledge or approval).

. 
 but it shall be a defence for an employer to prove that they took such steps as are reasonably practicable to prevent an employee from being sexually harassed ie prevent the harasser from 

1 from doing the act or

2 from doing acts of that description in the course of employment

Vicarious Liability is inferred where the conduct complained of was done by the person in the course of his/her employment

Jones v Tower Boot Co [1997] IRLR 168

UK Co A held that “in the course of employment” should be construed as employed in everyday speech and not restrictively by reference to principles laid down for determining vicarious liability for torts committed by an employee.

Ct held er vicariously liable for harassment of black employee by white colleagues despite the fact it culminated in him being branded by hot metal whch was clearly a criminal act as to find otherwise would defeat anti- discrimination legislation

Chief Constable of Lincolnshire v Stubbs [1999] IRLR 81 clarifed “in the course of employment”. – included events or circumstances which may be described as extensions of the workplace. Er held liable for 2 acts of harassment of one ee by another – oneduring a routine visit to a pub after work and the second at a leaving party for a fellow ee.

Need to examine the circumstaces leading to the persons being there.

Sometimes the sexual harassment will be so severe that the employer cannot be vicariously liable for the sexual harassment of an employee against a co-employee, as the wrongdoing was not performed in furtherance of the perpetrator's employment.

A Worker -v- A Health Board  

 Costello J, 19th January 1994 (1st High Court case on sexual harassment) - employee was badly physically assaulted (equivalent to rape) - Labour Court held that the employer (the Health Board) was vicariously liable - appealed to High Court - held by Costello J. that since the employees were not authorised to carry out the acts the employer was not vicariously liable
But where a supervisor abuses their power an employer can still be vicariously liable.
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Employment Discrimination Update: The Equality (Miscellaneous Provisions) Act 2015

Thursday, April 28, 2016 

Patrick McNestry 
The Equality (Miscellaneous Provisions) Act 2015 came into effect from 1st January 2016 and has brought with it new protections against discrimination in the workplace. The Act makes a number of significant amendments to the Employment Equality Act 1998 in the areas of retirement and age discrimination, discrimination by religious, medical and educational institutions on religious grounds,  and indirect discrimination.

Retirement and Age Discrimination
Section 4 of the new Act amends S. 6(3)(c) of the Employment Equality Act and deals with offers of fixed term contracts to persons over the compulsory retirement age. The new provisions state that such offers will not constitute age discrimination only if the offer is (a) objectively justified by a legitimate aim, and (b) the means of achieving this aim are appropriate and necessary. These safeguards bring Irish legislation closer to the framework agreement on fixed term work of Directive 1990/70/EC and are in line with case law from the European Court of Justice such as Mangold v Helm (2005) C-144/04, where it was held that national legislation that takes the age of an employee as the only criterion for the application of a fixed-term contract should be struck down where the differential treatment based on age has not been shown to be objectively necessary for the attainment of a legitimate objective.

Section 10 of the Act amends S. 34(4) of the Employment Equality Act by providing that the fixing of different retirement ages must be objectively justified if it is to avoid being considered age discrimination. Such measures must be justified by a legitimate aim and the means of achieving this aim must be appropriate and necessary.  Again, this brings Irish law closer to the EU position as outlined in Directive 2000/78/EC. As recognised in  Palacios de la Villa v Cortefiel Servicios SA (2007) C-411/05, this position still permits broad discretion in setting national policy on compulsory retirement ages as the encouragement of recruitment is undoubtedly a legitimate aim given the demands of the labour market and the aims of the EU and EC. However, if an employer wants to include a compulsory retirement clause in an employment contract they are now explicitly obliged to justify this or else be open to charges of age discrimination.

Discrimination and Religious, Educational and Medical Institutions
Section 37 of the Employment Equality Act provides for an exemption in the case of religious, educational and medical institutions by permitting discrimination towards employees and prospective employees in order to protect the religious ethos of the institution. The new Act has not abolished this exemption but it has constrained its application somewhat in the case of publicly funded institutions through the insertion of S. 37(1A-1C).  For the exemption to apply to such  institutions, there must be no other discriminatory ground (such as gender or race) on which the differential treatment would constitute discrimination, and  the differential treatment must be objectively justified . The proportionality test set out in S. 37(1C) will govern the standard of what is considered justified in this regard. Any action to protect the institution’s ethos will not be considered objectively justified, appropriate and necessary unless it is (a) rationally and strictly related to the institution’s religious ethos, (b) in response to conduct of the prospective employee rather than membership of another protected category, and (c) proportionate to their conduct.

Indirect Discrimination    
Section 9 of the Act amends the definition of indirect discrimination at S. 22 of the Employment Equality Act to refer to where an apparently neutral provision “would put”, rather than “puts”, a person at a particular disadvantage (e.g. with regard to equal pay, gender grounds). This small but significant change in the wording from “puts” to “would put” will allow a court to make hypothetical comparisons to determine whether or not a clause in an employment contract constitutes indirect discrimination, rather than being confined to considering whether in reality the clause is discriminatory in effect, as previously was the case.

The 2015 Act would appear to create space for numerous additional cases in this area of employment law. If you have any queries in relation to these new provisions or believe you have you have been discriminated against at the hands of an employer, you should contact our offices without delay.

Patrick McNestry 
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